SMRG QO INC, ET AL
| BLA 94- 867 Deci ded Sept enber 24, 1998

Appeal froma decision of the Wah Sate fice, Bureau of Land
Managenent , decl aring 23 pl acer mining cl ai ns abandoned and voi d.
UMC 290384 et al .

Reversed in part, affirned in part.

1 Mning Qains: Rental or dai mMintenance Fees--
Regul ations: Interpretation

Wien a corporation owns an interest in mning clains,
those clains are properly counted toward the 10-claim
[imt of individuals who are officers and directors of
the corporation and who have an interest in it under
43 CF.R §3833.1-6(a)(3) (1993), and those
individual s cannot qualify for an exenption
frompaynent of rental fees for their interests in
the clains for which they applied. QGher claimants
who filed Certifications of Exenption for their
interests in those clains are not disqualified.

APPEARANCES Gail D Schnardebeck, President, 3MRG M. Inc., for
appel | ant s.

(PN ON BY ADM N STRATI VE JUDGE | RWN

This is an appeal of the Septenber 1, 1994, Decision of the ah Sate
Gfice, Bureau of Land Managenent (BLMN), declaring 23 placer mning clai ns
abandoned and void. V& granted a stay of the BLMDeci sion by Qder dated
Cct ober 31, 1994.

Mni ng, Manufacturing, Mneral s Resources, and Gonstruction, Inc.
(BMRG . Inc.) was incorporated in June 1986. In that year and the next,
the conpany' s president, vice president, secretary, and a dozen of their
famly nenbers and friends co-l ocated approxi natel y two dozen mining clai ns
in the Aragonite/ Gedar Mbuntains Mning D strict of Tooel e Gounty, U ah.
Inthe followng years, the president regularly filed the affidavits
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of assessnent work perforned on the clains on behal f of hinself and "ot her
associ ated cl aimhol ders." 1/

In 1993, after the enactnent of the Departnent of the Interior and
Rel at ed Agenci es Appropriations Act for Hscal Year 1993 (the Act), Pub. L.
No. 102-381, 106 Sat. 1374, sone of the clai nants attended neetings
sponsored by BLMto | earn how they coul d be exenpt frompaying the rental
fees inposed by the Act. As aresult of these neetings, the president,
@i | Schnardebeck, conveyed his interest in the 15 clains he owned wth
others, 10 to the corporation, 3 to Ral ph Godel I, the conpany's
secretary and chairnan of its board of directors, and 1 each to 2 ot her
claimants. Sone of the other clainants al so conveyed their interests in a
nmanner intended to result in several of themowning interests in 10 clai ns,
sone of themowning interests in fewer than 10 clai ns, and no one owni ng
angority interest inany 1 claim Thus, the 20-acre pl acer clains were
co-owned by two clai mants, the 80-acre association clai ns were owned by
four claimants, and the 160-acre associ ation clai ns were owned by ei ght
claimants. 2/ Those who had conveyed sone of their interests filed
qui tclaimdeeds wth BLMon August 27, 1993.

As result of these conveyances, clainants thought they all were
qualified for exenptions for their clains because none of themowned nore
than 10 clai ns and none of themowned a controlling interest in any
clam 3/

1 3MRG . Inc. says it has been serving for 8 years as "inplied agent"
for the clai nants because "other claimants do not have or [have not] had
the resources to performthese actions (see past Assessnent Hlings)."
(Notice of Appeal at 1.) In 1991 and 1992, the secretary joined the
president in filing and signing the proofs of |abor.
2/ 3MRG . Inc. refers to a hand-out fromBLMat an Aug. 10, 1993, public
neeting "led by Vet Phel ps, Wah BLM Supervi sory Land Law Examiner, M ning
Qains Lhit," and expl ai ns:

"W based our actions of deeding (as a safe action) ten (10)
fractional claaminterests, BMRCs President’'s interests, to 3MRC and
3 (three) of his fractional interest to an officer and another officer
already had three (3) fractional interests in the claimgroup on this
hand-out and al so [anot her] docunent, [referred to in] Reason (4)
(below) * * * "
(Satenent of Reasons (SR at 2.) "Regarding Gorporations and Gontrol ling
Interest, see page 4 and 5," 3MRG Q. Inc. states. 1d. 3MRG . Inc. did
not provide either the Aug. 10, 1993, hand-out or the other docunent it
refers to above, identified as "31 July 1993, 16 page, BLMPresentation on
New Fees and Svall Mner Exenption' Gants Pass, Qegon, (led by Rodger
Haskins, BLMMning Law Specialist),” (SCRat 3), and neither is contained
in the record.
3/ 3MRGM. Inc.'s SCRattaches a "da mExenption Chart” which it says
"shows BMRC's Fractional Title Interests inthe daimGoup and | ack of
controlling interest * * * .\ (SORat 2.) The chart lists each of the
23 clains and its acreage fromtop to bottomon the | eft and shows how
nany acres of each are owned by each clai nant in col ums goi ng across
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Gertificates of exenption were filed on August 30, 1993, by Schrar debeck
on behal f of 3MRG . Inc. for 10 of the 23 clains, by Godel | for 3 of
the sane clains plus another 7 clains, and by Janes Prudden, the conpany's
vice president, for 1 of the sane clains co-owed by Godel | plus anot her
2 clains. Certificates of exenption for the other four clains were filed
by ot her co-owners.

BLM having | earned that Schrardebeck had clains on file in other
states, 4/ issued the Septenber 1, 1994, Decision to 3MRG Q. Inc. and the
other clainants that has been appeal ed. After noting that Gertifications
of Exenption for the 23 clains had been tinely filed for the 1993 and 1994
assessnent years, the Decision stated:

Pursuant to regulation [43 CF.R §] 3833.1-6(a)(1) and
(3) [(1993)], "The claimant shall hold 10 or fewer mni ng
clains, mll sites, and tunnel sites on Federal lands in the
Lhited Sates” in order to qualify for the rental fee exenption.
"Mning clains held in co-ownership, or by an association of
|ocators, by a partnership, or by a corporation shall be counted
toward the 10-claimlimt for claimants that have an interest in
these entities.”

3MRC with Gail Schnardebeck as president, has filed
certifications of exenptions for 10 mning clains. Further
reviewof * * * (BLM records reflect[s] that Gail Schrardebeck
has clains on file wth the Mntana Sate Gfice and Nevada S ate

fn. 3 (conti nued)

fromleft toright. For exanple, the Wite King PHacer 2 claim UM
306135, is shown as a 20-acre clai mof which 3MRG . Inc. and Noni e

d yde are shown as each owning 10 acres; the Wiite King South 1001, UMC
314196, is shown as a 160-acre clai mof which eight claimants each owns

20 acres. At the bottomof each clainant's colum the total acreage owned
is shown along wth the percentage this total is of the 1, 770 acres covered
by all the clains. For exanple, 3MRG (. Inc. ows 188 acres in 10 clai ns
(10.62 percent of the total of 1,770 acres), Ral ph Godel | owns 168 acres
in 10 clains (9.49 percent), and Ji mPrudden owns 40 acres in 3 clains
(2.26 percent).

4/ The record includes copi es of the June 1992 and 1993 annual reports

of the BMRG (. Inc. to the Sate of Wah Departnent of Conmerce, DO vision
of Corporations and Cormerci al Gode, show ng Schnar debeck as presi dent,
Prudden as vi ce president, and Godel | as secretary, and the three of them
as the corporation's directors. BLMreceived these copi es on Aug. 23,
1994.

The record al so includes an Aug. 10, 1994, Menorandumto the Sate
Drector, Wah Sate fice, BLM fromthe Sate Drector, Nevada Sate
Gfice, BLM listing 29 clains recorded in Nevada in Gail Schnar debeck' s
nane. The nenorandumstates that "[n]o small miners exenption or rental
fees were filed on these clains."
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Gfice, BLM In addition, Ral ph Goodell and Janmes (Jin) Prudden
have a controlling interest in 3MRC Ral ph Godel | filed
certifications of exenption in our office for 10 mning cl ai ns.
Janes (Jim) Prudden filed certifications of exenption in our
office for 3 mning clains. Therefore, 3MRC Gl Schnardebeck,
Ral ph Godel I, and Janes (Jin) Prudden as co-owners have
owlership in nore than 10 mni ng cl ai ns.

(-owners of nore than 10 unpatented mining clai ns do
not qualify for exenption of the rental fees and it has been
concl uded that BLMproperly deni ed an exenption. See Lee H
and G@ldie E Rce, 128 | BLA 137 (1994).

Al the clains and owners listed on the certification nust
neet the requirenents. |If one owner or one clai mdoes not neet
the requirenents then none qualify [sic] for the exenption.

Therefore, the above-nentioned clai nrants do not qualify for
the rental fee exenption and the mning clains * * * are hereby
decl ared abandoned and voi d.

3MRG . Inc. argues BLMs Decision is in error because neither it
nor any of its officers owns a controlling interest in any of the clains,
because it has not issued any stock, and because "a corporation is held
as a separate entity." (S(Rat 2.) "Further,” 3MRG (. Inc. argues,
"BBMRule [43 CF.R § "3833.1-6(a)(1) and (3)' Federal Register 15 July
1993 Part 3730 et. al. and * * * Federal Register/\Vol. 59 No. 167/ Tues 30
Aug. 94/ Rul es and Regul ations do not account for stock interest in any
mni ng corporation or holding conpany.” (SCRat 2-3.) 5/

[1] The Act provides that a clainant who holds "ten or fewer clains”
may qualify for exenption frompaynent of rental fees. 106 Sat. 1378.
BLMs Septenber 1, 1994, Decision is based on 43 CF. R § 3833.1-6(a)
i npl enenting this |anguage. The regul ati on provi des:

(a) Inorder toqualify for an exenption fromthe rental
fee requirenents, a snall mner shall neet all the foll ow ng
condi ti ons:

(1) The clainant shall hold 10 or fewer mining clains, mll

sites, and tunnel sites, on Federal lands in the WUhtied S at es.
* * %

5/ The Aug. 30, 1994, regulations 3MRG . Inc. refers to here and in
"Reason (5)" on page 3 of its SR 59 Fed. Reg. 44846 (Aug. 30, 1994),

i npl enent the Qmi bus Budget Reconciliation Act of Aug. 10, 1993, Pub. L.
No. 103-66, 107 Stat. 312, 405-406, and are not relevant to this case. See
A ano Ranch @., 135 IBLA 61, 72-75 (1996); Kathleen K Rawings, 137 IBLA
368 (1997).
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(3) Mning clains held in co-ownership, or by an
associ ation of locators, by a partnership, or by a corporation
shal | be counted toward the 10-claimlimt for clai mants that
have an interest in these entities.

Wien this regul ation was proposed wth the sane | anguage, peopl e
commented that it woul d prevent individual clainholders who owned stock in
corporations holding clains fromqualifying for an exenption. BLMreplied:

(he comment stated that paragraph (a)(4) excludes any person
who owns stock in a mining corporation which holds clains from
qual i fying personal |y and separately from[sic] the small niners
exenption. This is not true because the | egal corporation and
the individual are separate entities under this section and are
separately eligible for the small mner exenption.

58 Fed. Reg. 38186, 38190 (July 15, 1993).

Qhe comment said that the word "corporation” should be
renoved fromthe section that deals wth entities who qualify
for the small mner exenption. The entities listed in the rule,
i ncl udi ng corporations, have al ways been regarded as "cl ai mant s”
under the Mning Law The clear intent of the Act was to exenpt
all claimants, including corporations, holding 10 clains or
fewer. However, there is nothing inthe lawor this rule to
prevent arms |ength stockhol ders of a corporation --
stockhol ders without control -- that possess mining clains from
locating their own clains and qualifying as snall mners,
regardl ess of the nunber of clains held by the corporation.

58 Fed. Reg. 38186, 38192 (July 15, 1993).

Inour view it would not be reasonable to interpret "have an interest
inthese entities" in 43 CF R 3833.1-6(a)(3) as tantamount to havi ng any
interest. Nor does it appear fromthe responses to the cooments that BLM
i ntended such a broad application. Athough the responses nay not be fully
consonant, it appears BLMintended that a corporation could hold 10 or
fewer clains and an individual stockhol der of that corporation could hold
10 or fewer clains and both could qualify for an exenption so |ong as the
i ndi vi dual stockhol der did not "control™ the corporation. This is how we
under stand t he responses that "any person who owns stock in a mni ng
corporation which holds clains” is "separately eligible for the snal | mner
exenption" (coment one above) if the person is a stockhol der "w thout
control™ (comment two). "The clear intent of the Act was to exenpt all
clai mants, including corporations, holding 10 clains or fewer" (coment
tw). Inadifferent context, BLMresponded to a conment questi oni ng
"whet her a person who is part of a corporation * * * that qualifies for
a 10-clai mexenption can also qualify for an additional snall mner
exenption under his or her own nang” wth the answer "yes if the person is
a non-control | i ng sharehol der of a corporation.” 58 Fed. Reg. 38186, 38193
(July 15, 1993).
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Owning a control ling nunber of shares in a corporation woul d be
sufficient for an individual to have control, i.e., to have an interest in
the corporation. Being an officer or director of a corporation woul d
al so be sufficient to raise a rebuttabl e presunption of control. In
this case, BMRG (. Inc. has aninterest in 10 clains. It does not appear
that Schnardebeck retained any interest as an individual in any clains
inUWah and it is not clear he held any clains in Nevada. The fact that
"[njo small miners exenption or rental fees were filed on these cl ai ns"
in Nevada, see note 4, supra, nay indicate Schnardebeck intended to
abandon them See The Big Bue Sapphire ., 138 IBLA 1 (1997). Nor is
there any evidence in the record supporting the statement in BLMs Deci si on
that Schnardebeck held clains in Montana. Thus, we cannot find a reason to
disqualify 3MRG (. Inc. froman exenption for its interest inits
10 cl ai ns based on ownershi p of other clains by Schnar debeck.

However, it is clear that SMRG (. Inc.'s 10 clains nust be counted
toward the 10-claimlimt for Godel | and Prudden, who are both officers
and directors of the corporation and therefore have an interest init.
Therefore, they cannot qualify for an exenption for their interests in
the clains for which they applied. The other clai nants who filed
Gertifications of Exenption for their interests in those clains are not
di squal i fi ed.

Therefore, in accordance wth the authority delegated to the Interior
Board of Land Appeals by the Secretary of the Interior, 43 CF.R 8§ 4.1,
BLMs Septenber 1, 1994, Decision is reversed in part and affirned in part.

WIlT A lrwn
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge

RW Milen
Admini strative Judge

Janes P. Terry
Admini strative Judge
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CH B ADM N STRATI VE JUDE BYR\ES GONALRR NG

Wii | e synpat hetic to the angui sh of the dissent, caused by an
unartful ly drawn regul ation, | nust concur wth the najority. | believe
when construing duly promul gated regul ations, the Board shoul d foll ow a
basi ¢ judicial axiomto construe such enactnents in a manner to give them
sone neani ng. Rosado v. Wran, 397 US 412, 415 (1970). This does not,
however, bind the Board to apply this regulation should a future factual
situation work a manifest injustice. See Alano Ranch @., Inc., 135 IBLA
61 (1997).

Janes L. Byrnes
Chi ef Administrative Judge
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ADM N STRATI VE JUDE ARNESS GONALRR NG SPEA ALLY:

Wiile the result announced by Administrative Judge Irwn is correct,
his opinion rewites the controlling regulation, 43 CF. R 8 3833. 1-6(a)
(1993), so that only persons having a controlling interest or hol ding
office in a corporation owning mning clains need report that fact when
claimng entitlement to a small mner exenption fromrental fees. There
isnobasisintherule for this interpretation; in relevant part, the
regul ation states that: "Mning clains held in co-owership, or by an
associ ation of locators, by a partnership, or by a corporation shall be
counted toward the 10-claimlimt for clainmants that have an interest in
these entities.” 43 CF R 8§ 3833.1-6(a)(3) (1993). The rule is clear as
witten; it prohibits ownership of "an interest” in nore than 10 clai ns for
persons claimng to be snall mners, wthout exception or limtation.

A though the rul e i s unanbi guous, Judge Irw n | ooks to | anguage
provi ded by cooments and responses thereto published wth the final
rulenaking to inject alimting neaning into the phrase "an interest” so
that, as changed by his interpretation, the phrase now neans "owning a
control l'ing nunber of shares" and "being an officer or director of a
corporation.” No such words appear inthe rule itself, nor does the
expl anati on published wth the cooments to rul enaki ng provi de a foundation
for the notion that an el enent of control is needed before "an interest” is
acquired by a nmining clainmant who al so hol ds stock in a corporation that
owmns mning clains. . 58 Fed. Reg. 38186, 38190, 38192 (July 15, 1993).
Wiile a regulatory preanbl e may sonetines be a hel pful aid to interpret an
anbi guous rule, it may not be used to cancel or anend a regul ation.  See
Marathon Q1 ., 139 IBLA 347, 353 (1997) and authorities cited thereln.
To support a theory that the phrase "an interest” refers to a controlling
interest or position in the nanner described by Judge Irw n requires
anot her rul enaki ng, whi ch shoul d i ncl ude notice and publication of such a
substantial change to Departnental rule 43 CF. R § 3833.1-6(a)(3).

Nonet hel ess, on the record before us, it appears that the corporate
cl aimhol der and a nunber of other clainants each owned an interest in only
10 clains, while both Ral ph Godel | and Janes Prudden held interests in
nore than 10. Uhder 43 CF. R § 3833.1-6(a)(3) (1993), therefore, neither
Goodel | nor Prudden qualify for the small mner exenption. Accordingly, I
concur in the result.

Franklin D Arness
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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ADM N STRATI VE JUDE BURSKI D SSENTT NG

The relevant regulation, 43 CF. R 8§ 3833.1-6(a)(3) (1993), provided
that "[njining clains held in co-ownership, or by an association of
|ocators, by a partnership, or by a corporation shall be counted tovxard t he
10-claimlimt for clainants that have an interest in these entities.'

The rrajorlty 1/ interprets this provision as limted to those clai nants
that have a controlllng interest in the corporation. Admnistrative
Judge Arness' concurring opinion, on the other hand, woul d apply the
provision to clai nants who have "any" ownership interest in the
corporation. Both agree that, insofar as the filings submtted by Ral ph
Godel | and Janes Prudden are concerned, both clai nants viol ated the 10-
clamlimtation applicable to those seeking a snall mner exenption.

S nce, for reasons which | will provide, | do not believe that this
regul ation can fairly be applied to any party having an interest in a
corporation, | nust respectfully dissent.

As witten, 43 CF. R 8 3833.1-6(a)(3) (1993) was exceedingly broad in
SCope, partlcularly as it related to corporations. It seemngly prevented
any mning cla nant who owned even a singl e share of stock in a corporation
which, itself, owed 10 or nore mning clai ns, fromsuccessfully availing
hinsel f of the small mner exenption. This, indeed, isthe interpretation
enbraced by Judge Arness. But, while the | anguage of the regul ation may
seemclear, it is, as the najority opinion suggests, equally clear froma
reviewof the regulatory history of this provision that this is not what
t he Departnent intended.

The | anguage of the regul ation was originally proposed as 43 C F.R
§ 3833. 1- 6(a)(4) inthe sane formas ultinately adopted. See 58 Fed. Reg.
12885 (Mar. 5, 1993). There was no explication of the scope pe of this
provision in the proposed rule. However, as the najority opinion notes, in
promul gating the final regul ations on this poi nt, the Departnent addressed
various concerns raised in conments to the proposed rule. Three responses,
inparticular, dealt wth the presuned scope of this rule as it related to
cor por at i ons.

Initially, the Departnent responded to concerns as to the possibl e
scope of the proposed 43 CF. R § 3833.1-6(a)(4) as foll ows:

(he comment stated that paragraph (a)(4) excludes any person
who owns stock in a mning corporation fromaqualifying personal |y

1/ Wile angority of the Board does, indeed, agree that appellants'

st ock ownershi p rendered themi neli gi ble for the small miner exenpt i on,
only a plurality agree that this is so because the regul ation provi des
for the cross-attribution of corporate hol dings to individual s who "own or
control™ the corporation. Nevertheless, for the sake of conveni ence, the
position of the plurality will be referred to as the "majority" position
inthe text of this dissent.
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and separately fromthe small mners exenption. This is not true
because the | egal corporation and the individual are separate
entities under this section and are separately eligible for the
snal | mner exenption.

58 Fed. Reg. 38190 (July 15, 1993) (enphasis supplied).

Notw t hstandi ng the foregoi ng cl ear declaration that there woul d
be no cross-over attribution of corporate ownership to individual
st ockhol ders, the Departnent subsequently proceeded to nuddy the waters in
a response to a suggestion that corporations should not be able to avail
t hensel ves of the snmall mner exenption:

Qe comment said that the word "corporation” should be
renoved fromthe section that deals wth entities who qualify
for the small mner exenption. The entities listed in the
rul e, including corporations, have al ways been regarded as
“claimants" under the Mning Law The clear intent of the Act
was to exenpt all clainmants, including corporations, holding
10 clains or fewer. However, there is nothing in the | aw or
this rule to prevent arms | ength stockhol ders of a corporation -
st ockhol ders wthout control - that possess mning clains from
locating their own clains and qualifying as snall mners,
regardl ess of the nunbber of clains held by the corporation.

58 Fed. Reg. 38192 (July 15, 1993) (enphasis supplied).

This latter analysis was reiterated later in the preanble in the
discussion related to 43 CF. R 8 3833.1-7 (1993), a section whi ch does not
address qualifications for establishing entitlement to the small mner
exenption but rather deals wth the filing requirenents for doing so. In
respondi ng to a comnment whi ch questioned whet her a person who was part of a
corporation, association, or partnership that qualified for the snal | mner
exenption could also qualify for an additional exenption in his or her own
nane, the preanbl e declared "[t]he answer is yes if the personis a
noncontrol i ng sharehol der of a corporation.” See 58 Fed. Reg. 38193
(July 15, 1993).

These three statenents are the only references to the possibility
of attributing corporate holdings to individual stockhol ders and,
notw thstanding the interpretative gloss liberally applied by the najority,
while all of the statenents clearly eschew any attenpt to nake m nor
st ockhol di ngs disqualifying if the conpany itself ows nore than 10 mni ng
clains, they essentially posit two different interpretations as to exactly
what is prohibited under the regul ation.

Initially, however, it nust be admtted that the actual |anguage used
in43 CFR 8 3833.1-6(a)(3) (1993) clearly would, if given an unfettered
reading, prohibit a corporate stockhol der fromqualifying for a snal |l mner
exenption if the corporation holds 10 or nore clains, even where the
st ockhol der owned only a single share. Judge Arness, ostensively bowng to
t he
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"plain neani ng" doctrine, enbraces a position that, regard ess of what the
clear intent of the regulation drafters mght be, the "plai n neani ng" of
the | anguage used nust ultinately prevail, cone what may. Wiile the
sinplicity of Judge Arness' approach nay have sone surface appeal, it is,
as | shall show wong both in theory and in practice.

Judge Arness' approach seens to ne to underline all of the pitfalls
endemc to application of the "plain neaning" doctrine. This doctrine
seens to derive its greatest utility when a review ng body w shes to
interpret a provision whichis so "plain®" inits neaning that a contrary
interpretation supported inits statutory or regul atory history can sinply
be disregarded. This, of course, begs the question how if the neaning is
so plain, those adopting the provision nanaged to interpret it differently,
but it can be a useful tool when one desires a result otherw se
i ndef ensi bl e by nornal adj udicative practice. And, it isinprecisely this
type of application that the "plai n neani ng* doctrine has been nost
criticized. Thus, Justice Frankfurter noted in his often-quoted dissent in
Lhited Sates v. Mnia, 317 US 424, 431-32 (1943):

The notion that because the words of a statute are plain, its
neaning is also plain, is nerely pernicious oversinplification.
It is a wooden English doctrine of rather recent vintage, to
whi ch |ip service has on occasi on been given here, but which
since the days of Marshall this Qourt has rejected, especially
inpractice. Astatute, like other living organisns, derives
si gni ficance and sustenance fromits environnent, fromwhich it
cannot be severed wthout being mutilated. Especially is this
true where the statute, like the one before us, is part of a

| egislative process having a history and a purpose. The neani ng
of such a statute cannot be gained by confining inquiry wthin
its four corners. Qnly the historic process of which such
legislation is an inconpl ete fragnent - that to which it gave
rise as well as that which gave rise toit - canyieldits true
neani ng.

(Atations omtted.)

Mbreover, even its nost ardent supporters recogni ze that the
"plai n neani ng" doctrine does not operate in vacuo and wthout |imtation.
Thus, the Suprene Gourt, itself, has noted that "[a]lthough | anguage
sel domattains the precision of a nathenatical synbol, where an expressi on
is capabl e of precise definition, we wll give effect to that neaning
absent strong evi dence that Gongress actual |y i ntended anot her neani ng. "
Aroco Production Gonpany v. Ganbel I, 480 U S 531, 548 (1987) (enphasis
suppl 1 ed) .

This limtation has been recogni zed in other Federal court decisions
as well as decisions of this Board. Thus, in Giffinv. Geanic
QGontractors, Inc., 458 US 564, 571 (1982), the Gourt cautioned that "in
rare cases the literal application of a statute wll produce a result
denonstrably at odds wth the intention of its drafters, and those
i ntentions
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nust be controlling.” (Ewphasis supplied.) In Kenai Peninsul a Borough v.
A aska, 612 F. 2d 1210, 1213 (1980), aff'd sub nom Wtt v. Aaska, 451 US
259 (1981) the Nnth drcuit Gourt of Appeals rejected application on the
"plain neani ng" doctrine, noting that "when a plain neani ng readi ng of a
statute brings that statute into conflict wth another statute and di srupts
a preexisting network of statutory provisions, it is appropriate to | ook
tothe legislative history for help in ascertai ning congressional intent."

To simlar effect have been decisions of this Board. For exanpl e,
in BErl WIlians, 140 I BLA 295, 303-304, 104 I.D ___ (1997), the Board
noted that "al though the plain neaning rul e focuses on the inportance of
aliteral reading of the |language of a statute, a 'literal interpretation
of the words * * * should not prevail if it creates aresult contrary to
the apparent intention of the legislature,'" citing Nornan J. S nger, 2A
SQutherland Sat Gonst § 46.07 (5th ed. 1992). S mlarly, in Dona Ana Board
of Gounty Gonmssioners, 116 |1BLA 108, 110-11 (1990), t he Board decl ar ed,
wth reference to 43 CF. R 8§ 2912.1-1(c), that [a]Ithough the plain
neani ng of that regul ation appears to be that the ' notice and opportunity
for hearing provision applies only to the inconsistent use situation and
not to the nonuse situation, such a distinction nakes little sense and is,
infact, contrary to the intent of the Departnent in promul gating the
regulation.” $So, too, in Texaco, Inc., 102 I BLA 86, 88-90 (1988), the
Board rejected a chal | enge based on the "plai n neani ng" doctrine to a
regul ati on which defined "registered nail," as including either registered
nail or certified nail.

Far fromrepresenting an interpretati on consistent wth the "plain
neani ng" rule, Judge Arness' rigid reliance on the rule in the face of
uncont ested evi dence that the interpretati on he espouses is not what was
i ntended by those who wote the regulation flies in the face of both
Federal and Departnental adjudicative practice. 2/ Hs interpretati on nust
be rej ect ed.

2/ Gorrectly understood, the decisions upon which Judge Arness purports
torely are not to the contrary. Thus, while a nuniber of Board deci si ons
such as Marrathon Gl ., 139 IBLA 347, 353 (1997), Janes R Ragsdal e,
137 | BLA 243, 246 (1996), and Ronal d Val nont e, 87 IBLA 197, 201 (1985),
have declared that "[r]egul atory preanbles * * * may be useful aids in
the interpretati on of an anii guous regul ation, but they cannot suppl ant
the regulation, itself," these statenents have, al nost wthout exception,
occurred as a response to clains by BLMthat actions taken by an

appel lant, while not explicitly prohibited by the | anguage of a regul ation,
were neverthel ess contrary to the regulation's intent. In these cases,
the Board has consistently declined to enforce requirenents agai nst

appel | ants where such application vent beyond what the | anguage of the
regul ation expressly provided. Far fromsupporting the rigid application
of the "plai n neani ng" doctrine, these decisions are, in fact, totally
consistent wth the principle t hat regul ati ons shoul d be so ci ear that
there is no reasonabl e justification for nonconpl i ance before soneone is
deprived of a statutory right. See, e.g., The Mran Gorp., 120 | BLA 245,
259 (1991); AM Shaffer, 73 1.D 293, 298 (1966); Donald C Ingersoll,
63 |.D 397 (1956).
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The probl em however, is that, while the regulatory history is clear
in establishing what the regul ation does not nean, it is not clear in
clarifying what it does nean. Thus, as was noted above, in response to a
conplaint that, as witten, the regul ati on woul d prevent anyone who owned
any stock in a mning corporation, which corporation itself held 10
mning clains, frompersonally qualifying for the snall mner exenption,
BLMresponded: "This is not true because the | egal corporation and the
individual are separate entities under this section and are separately
eligible for the small mner exenption.” 58 Fed. Reg. 38190 (July 15,
1993). Nothing in this response could fairly be said to put clai nants on
notice that, under sone circunstances, individual clainmants would not be
separately eligible for the small mner exenption.

Admittedly, as we noted above, in responding to a chall enge to
corporate entitlenent to the snall mner exenption, BLMsuggested that
there was "nothing in the lawor this rule to prevent arms | ength
st ockhol ders - stockhol ders without control - that possess mining clai ns
fromlocating their own clains and qualifying as snall mners, regardl ess
of the nuniber of clains held by the corporation,” a declaration essentially
replicated on the next page of the preanble. See 58 Fed. Reg. 38192, 38193
(July 15, 1993). But all the legal gymmastics in the world cannot nake
these latter statenents consistent wth the original analysis. 3/

The first statenent, which is precisely directed to the question of
stock ownership, flatly advises claimants, wthout any qualifications, that
corporations and individual are separate entities and are separately
eligible for the small miner exenption. The second statenent which
indi cates that stockholders wth "control™ of a corporation, a termwhich
is not only conpl etely undefined but which does not even appear in the
regul ati ons, nay be charged wth owership of all clains held by the
corporation is tossed off two pages |later, al nost as an after-thought, not
in the context of stock ownership by an individual, but rather in response
to achallenge to the right of corporations to qualify for the exenption,
while its subsequent reiteration appears in the anal ysis of a section of
the regul ations whi ch does not even deal wth the question of who is
qualified for the snall mner exenption. The majority, in effect, chooses
the second approach over the first. This is a choice, | woul d suggest,
that it is not theirs to nake, particularly where it is necessarily
retroactive inits inpact.

It nay be that the interpretati on promul gated by the najority
accurately reflects the intention of the drafters of the regulation. But
that is not the issue here. The majority fails to distinguish between its
authority to choose fromconflicting interpretations that which it believes
nost probably represents the intention of the drafters and the nore
i nedi at e question of whether every individual who attenpted to conport
hi nsel

3/ Wen the najority opines that "the responses nay not be fully
consonant,” it indul ges in nonunental understatenent. These two provi sions
clearly provide two different standards and, no natter how nuch |inguistic
| egerdenain is applied, they cannot be honestly reconcil ed.
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or herself to the regulatory prescriptions can fairly be penalized by the
loss of their mning clains for failing to guess the approach ultinately
sel ected by the majority of this Board.

CGan it be seriously asserted that the regulatory history of this
provi sion was so clear that no individual had a valid excuse for failing to
conply wth the majority's interpretation?  course not. Hrst of all,
even the mgority admts that the actual |anguage of the regul ation shoul d
not be followed. Second, there is the clear confusion nanifested in the
preanbl e of the regulation as to the scope of its prohibitions. And, |
woul d point out, this confusionis not limted solely to the question of
stock ownership. Thus, in responding affirmatively to an inquiry wth
respect to whether a "prospecting club" is an individual for purposes of
qualifying for the small miner exenption, the preanbl e noted: "The club
could be eligibleif it holds 10 clains or fewer and neets the renai ni ng
requi renents for exenption. The nenbers of the club could not each claim
a small mner exenption unless clains are hel d by one person individually,
i ndependent|ly of the club.” 58 Fed. Reg. 38190 (July 15, 1993).
Apparently, under this interpretation there is no cross-attribution of
clains for a "prospecting club,” regardl ess of whether an individual owns
or control the club. 4/ Mreover, this response appears on the sane page
as the response to the question concerning stock ownership, not two pages
later, and would, therefore, likely reinforce the interpretation that there
woul d be no cross-attribution of mning clains hel d be corporations
regardl ess of whether or not an individual clainmant mght sonehow be deened
to own or control the corporation.

| believe that any fair reading of the regul atory | anguage of
43 CF.R §3833.1-6(a)(3) (1993), particularly inlight of the various
statenents contained in the preanbl e to the regul ati ons, shows that the
position of the Departnent as to the attribution of corporate ownership of
mning clains to individual stockholders was, to put it mldy, uncertain.
Qearly, the Departnent did not intend that it apply to all stockhol ders
despite the fact that the regulation's plain | anguage woul d i ndi cat e t hat
it did. Less clear, however, is whether and the extent to which it was
intended to apply to situations in which individual stockhol ders owned

4/ Thisis aparticularly strange response since, presunably, partnerships
woul d automatical |y be subject to cross-attribution. Indeed, the statenent
guoted in the text of this opinion wth respect to the rights of nenbers

of associations to personally claimthe snall mner exenption is expressly
contradi cted subsequently in the preanble to the rules. See 58 Fed. Reg.
38193 (July 15, 1993), "[I]f the person is a naned partner or a naned
nenber of the association that holds 10 mining clains, that person cannot
file for an additional 10 claimexenption.” MNot only is this conflict
unfortunatel y synptonati c of the confusion engendered by these rul es but,
under the majority's approach herein, those nenbers of prospecting cl ubs
who individually filed for the snall mner exenption in reliance on the
initial statenent in the preanble are clearly at risk that the najority of
the Board w |l decide that they have guessed wong as to the correct
interpretation of these provisions as they relate to prospecting cl ubs.
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or controlled corporations. 5 Uhder such circunstances, | believe it
appropriate to apply one of the cardinal principles of Departnental

adj udication, viz., regulations should be so clear that there is no
reasonabl e justification for nonconpli ance before soneone is deprived of a
statutory right. See, e.g., BExxon @., US A, 113 IBLA 199, 206 (1990);
Ann Ehardt, 94 IBLA 317, 320 (1986); Brian D Haas, 66 |BLA 353, 355
(1982); Inspiration Devel opnent G., 54 IBLA 390, 396 (1981); My |I.
Arata, 4 I1BLA 201, 204, 78 I.D 397, 399 (1971); AM Shaffer, 73 1.D 293,
298 (11966) .

Fai rness to those charged with conpl ying wth these regul ati ons shoul d
conpel us to conclude that no cross-attribution of corporate ownership of
clains, regard ess of whether or not a clainant mght be deened to "own or
control™ the corporation, can be enforced under this regulation. | note
that there is no assertion that either Goodel | or Prudden individually held
nore than 10 mning clains. Accordingly, | can find no basis in the record
before us for disallowng the snall mner exenption for whi ch both Goodel |
and Prudden filed. | nust dissent.

Janes L. Burski
Admini strative Judge
| concur:

Bruce R Harris
Deputy Chief Administrative Judge

Gil M Fazier
Admini strative Judge

C Randall Gant, Jr.
Admini strative Judge

T Britt Price
Admini strative Judge

5/ Thus, if it were the intent of the regulation drafters to limt
application of the prohibition to stockhol ders who "owned or control | ed"
the corporation, one woul d assune that they mght have nade sone effort to
define the scope and anbit of "owned or controlled.” Nor is there any
statutory | anguage which could fairly be said to put claimants on notice
that, in certain circunstances, corporate hol dings woul d be attributed
to individual shareholders. Inthis regard, the 1992 Act shoul d be
contrasted wth the provisions of section 10101(a) of the Act of Aug. 10,
1993, 30 US C 8§ 28f(d)(2) (1994), and the inpl enenting regul ations,
43 CF.R 88 3833.0-5(x)(2) and (y), 3833.1-6(a)(2) (1995).
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